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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8735. 


ARTHUR CUDMORE, Secretary, Auth-Loffler, Inc., 

Appellmt, 

v. 

CHESTER BOWLES, ADMINISTRATOR, Office of 
Price Administration, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Arthur Cudmore, Secretary, Auth- 
Loffler, Inc., a corporation, defendant below, from a judg¬ 
ment entered in the District Court of the United States for 
the District of Columbia, in a Civil Action heard by the 
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court upon a motion made by the plaintiff for an order 
requiring the defendant to produce certain documents, and 
a motion of the defendant to dismiss the complaint. The 
court being informed by the pleadings and, by statements 
of counsel in open court, that the relief sought by the plain¬ 
tiff in his complaint was identical with that sought in his 
motion for an order requiring the defendant to produce 
the documents referred to, and it being agreed that the 
defendant had refused to produce these documents, the 
court, with the consent of counsel for the respective parties, 
considered the two pending motions as a final hearing of 
the cause and entered a final judgment thereon, which is 
the judgment appealed from. (App. p. 12). 

The lower court had jurisdiction under Section 205 (a) 
of the Act of Congress approved January 30, 1942, known 
as the “Emergency Price Control Act of 1942”, 56 Stat. 23, 
et seq., 50 U. S. Appendix, sec. 901 et seq. 

This court has jurisdiction to review the judgment under 
D. C. Code (1940) Title 17, Section 101 (Act of March 3, 
1901, 31 Stat. 1225, c. 854, sec. 226). 

The pleadings necessary to show the existence of juris¬ 
diction are the complaint, the answer, and the judgment 
(App. pp. 2, 12-13). 

STATEMENT OF THE CASE. 

The appellee, who was plaintiff in the court below, will 
hereinafter be referred to as the plaintiff; the appellant 
will be referred to as the defendant. 

The plaintiff, as Administrator of the Office of Price 
Administration, filed a complaint in the court below in the 
form of a petition which he entitled “Application for an 
brder requiring respondent to produce certain documents ’ \ 
This complaint (or petition), in substance, alleged that 
the defendant was the secretary and treasurer of Auth- 
Loffler, Inc., a corporation, organized and existing under 
the laws of the State of Delaware and having its principal 
office and place of business in the District of Columbia, 
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and that the defendant had in his custody and under his 
control the records of said corporation; that prior to the 
29th of January, 1944, the plaintiff having deemed that an 
investigation was proper to determine whether Auth- 
Loffler, Inc., its agents and employees, had or had not 
complied with the provisions of the Emergency Price 
Control Act of 1942 and the regulations thereunder, an 
investigator of the office of Price Administration was 
assigned to make such investigation; and that pursuant to 
directions therefor, this investigator called at the office of 
Auth-Loffler, Inc., and, having presented his credentials to 
the defendant, requested permission to inspect all invoices 
kept by said corporation showing: 

“A. Sales of pork and pork products of Auth-Loffler, 
Inc., from July 1, 1943, to October 30, 1943. 

“B. Purchases of pork and pork products by Auth- 
Loffler, Inc., from July 1, 1943, to October 30, 1943.” 

That the defendant refused to permit such investigator to 
inspect any of said documents. 

The complaint further alleged that on January 29, 1944, 
the plaintiff signed and issued a subpoena duces tecum 
directing the plaintiff to appear and testify and to produce 
the said documents before Carl W. Berueffy, an Enforce¬ 
ment Attorney of the District of Columbia District Office, 
Office of Price Administration, at 5601 Connecticut Avenue, 
Northwest, Washington, D. C., at 10 o’clock on February 
10, 1944; that personal service of this subpoena duces 
tecum w T as made on February 9, 1944, by delivery of a 
duplicate original thereof, and that the defendant did not 
produce any of the documents described, nor has any repre¬ 
sentative of the Administrator, Office of Price Admin¬ 
istration, inspected any of the said documents. The relief 
prayed was that the court order the defendant, upon a day 
certain to be fixed in such order to produce the documents 
described in the said subpoena duces tecum, before Carl 
W. Berueffy, Enforcements Attorney, at such time and 
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place as the court might order; and general relief (App. 
p. 4). 

The subpoena duces tecum, with which the defendant is 
charged with failing to comply, was served on the defend¬ 
ant on February 9, 1944, and directed him to produce at 
10:00 o’clock the next day, before the named enforcement 
attorney of the Office of Price Administration at 5601 
Connecticut Avenue, Northwest, Washington, D. C.: 

“All invoices showing sales of pork and pork prod¬ 
ucts by Auth-Loffler, Inc., between July 1, 1943 and 
October 30, 1943. All invoices showing purchases of 
pork and pork products by Auth-Loffler, Inc., between 
I July 1, 1943 and October 30, 1943”. (App. p. 5). 

It was shown by affidavit of the defendant that to have 
complied with the provisions of this subpoena would have 
required the defendant to produce invoices of sales and 
purchases which he estimated to approximate twenty 
thousand in number, on one day’s notice; that the corpor¬ 
ation of which he was secretary engaged in the purchase 
and sale of meats and meat products other than pork and 
pork products, as referred to in the subpoena; that invoices 
of purchases and sales of meat and meat products other 
than pork and pork products were all filed, unsegregated, 
from invoices relating only to pork and pork products; 
and that according to affiant’s knowledge, information, and 
belief it would have required a clerk, working full time, 
at least a month, to segregate invoices of pork and pork 
products, from other invoices (App. p. 8). 

defendant’s answer was of like import with the affidavit 
of the defendant above referred to, and informed the court 
that the demand contained in the subpoena duces tecum 
was unreasonable (App. pp. 9-11). The answer further 
alleged that the complaint did not state a claim upon which 
relief could be granted; that the defendant was not contu¬ 
macious in the matter; that no sufficient reason was shown 
in, the complaint or otherwise for the demands for the pro¬ 
duction of the documents; that it was not alleged, nor did 
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it appear to be the fact, that Auth-Loffler, Inc., of which 
the defendant was secretary, had been charged with the 
violation of any law or any valid regulation based thereon; 
that it appeared from the complaint that in the issuance 
of the subpoena it was the purpose of the plaintiff to 
require the defendant, as secretary and treasurer of Auth- 
Loffler, Inc., and to require the said corporation, as well, 
through its said secretary and treasurer, to produce and 
give evidence which might lead to a criminal prosecution, 
both of the defendant and of the said corporation, thereby 
violating the constitutional rights of the defendant and of 
Auth-Loffler, Inc., a corporation; that consequently the 
subpoena duces tecum constituted an unreasonable search 
and seizure within the Fourth Amendment of the Consti¬ 
tution of the United States, and sought to require the 
defendant to give testimony against himself (App. pp. 
9-11). 

The plaintiff filed a motion along with his complaint in 
which he asked the court to require the respondent to 
comply with the subpoena duces tecum by appearing and 
producing the documents; this motion was based on the 
allegations in the complaint (App. p. 6). The defendant 
moved to dismiss the complaint on the ground that the 
complaint failed to state a claim upon which relief could 
be granted (App. p. 9). The defendant’s motion to dismiss 
was supported by the aforementioned affidavit of the 
defendant (App. p. 7). The defendant also answered the 
complaint, but raised the question of its sufficiency, by way 
of his first defense, in that he alleged that the complaint 
did not state a claim upon which relief could be granted 
(App. p. 9). 

By agreement of counsel for the respective parties, and 
with the consent of the court, a hearing was had upon 
plaintiff’s motion for an order requiring the production 
of the documents called for in the subpoena duces tecum, 
and upon defendant’s motion to dismiss the complaint, the 
two motions being heard and considered together; and the 
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court having adjudged that the relief sought in plaintiff’s 
motion should be granted, and that defendant’s motion to 
dismiss the complaint should be denied, and it being 
admitted that the defendant had refused to produce the 
documents called for, a final judgment was entered in the 
cause (App. pp. 12-13). 

STATEMENT OF POINTS RELIED ON BY APPELLANT 

ON APPEAL. 

i 1. That the court erred in granting plaintiff’s motion 
for an order requiring the respondent to produce certain 
documents. 

. 2. That the court erred in denying defendant’s motion 
to dismiss the complaint. 

3. That the court erred in granting any relief to the 
plaintiff. 

4. That the court erred in entering its final judgment of 
March 10, 1944, and in granting the relief to the plaintiff 
therein awarded. 

I SUMMARY OF ARGUMENT. 

i 1. The demand for the production of documents made in 
fhe subpoena duces tecum and in the complaint in the cause 
was unreasonable, in that it was so sweeping and all inclu¬ 
sive that to attempt to comply therewith would be unduly 
burdensome and oppressive upon the defendant. 

2. The nature of this demand was such that to have 
enforced it would have constituted an unreasonable search 
and seizure within the purview of the Fourth Amendment 
of the Constitution of the United States. 

i 3. The complaint shows on its face that the purpose of 
the order sought to be obtained is to require the defendant 
to furnish information to the Administrator of the office 
of Price Administration, on which the Administrator, if 
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he should find what he believed ground therefor, might 
base a criminal prosecution against both the defendant and 
Auth-Loffler, Inc., either or both, in violation of defendant’s 
constitutional rights, as well as the rights of the cor¬ 
poration. 

4. The application does not aver any contumacy on the 
part of the defendant. 

5. The complaint did not allege either that Auth-Loffler, 
Inc., has violated any law, that any charges are pending 
against it, or that any complaint of violating either the 
Emergency Price Control Act of 1942, any regulation there¬ 
under or any other law, has been lodged against it; yet 
the complaint demanded, and the judgment based thereon 
directed, the defendant to produce approximately twenty 
thousand documents, and to submit them to the plaintiff; 
presumably, to enable the plaintiff to examine and try to 
ascertain from these documents whether evidence of a vio¬ 
lation of the law is contained in any of them; and for the 
use of these records as evidence against the defendant or 
the corporation of which he is the secretary and treasurer, 
either or both, should some charge of crime be preferred 
against one or both of them. 

ARGUMENT. 

1 . 

The Demand Was Unreasonable. 

Th^the demand which was made for the production of 
documents was so unreasonable and all inclusive as to be 
unlawful, thereby causing the judgment appealed from to 
be erroneous, is demonstrated by an examination as to what 
would be the result of an attempted compliance therewith. 
Approximately, twenty thousand invoices of sales and 
purchases, covering a period of four months, were required 
to be produced. Invoices of sales and purchases of pork 
and pork products were filed, unsegregated, with sales and 
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purchases of meats and meat products other than pork, 
thereby making a compliance with the demand all the more 
difficult. The uncontroverted proof contained in the affi¬ 
davit of the defendant was that it would require the labor 
of one clerk for the estimated period of one month working 
full time, to segregate invoices of pork and pork products 
from other invoices (App. p. 7-8). The judgment appealed 
from required the defendant either to permit the inspection 
and copying of all documents referred to, such inspection 
and copying to commence on the third day after the judg¬ 
ment was entered, or else to produce all of the said 
documents at the District of Columbia Office of Price Ad¬ 
ministration, 5601 Connecticut Avenue, Northwest, on or 
before April 13, 1944 (App. p. 12-13. It is respectfully 
suggested that no sufficient reason is shown in the 
complaint for the imposition of such a burden upon the 
defendant, or upon the corporation of which he is the sec¬ 
retary and treasurer. The powers vested in the Admin¬ 
istrator under the Emergency Price Control Act of 1942 
do not transcend and supersede other existing laws. These 
statutory powers must be exercised within constitutional 
bounds and conformably to recognized rules of statutory 
Construction and with a rule of reason. No regulation or 
order of the Administrator is valid if the same is legally 
unreasonable. 


2 . 

The Order Violated Defendant’s Rights Under the 4th and 
5th Amendments of the Constitution. 

In the case of Hole v. Henkel, 201 U. S. 43, 50 L. ed. 652, 
a corporation was charged with a violation of the anti-trust 
law, and, in connection therewith, a subpoena duces tecum 
directed a witness to produce all understandings, contracts, 
and correspondence, between a corporation named and 
six different companies, as well as all reports made and 
accounts rendered by them, from the date of the organi- 
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zation of the corporation, and all letters received by the 
corporation since its organization from a number of com 
panies. The court, in commenting on this, said: 

“We are also of opinion that an order for the 
production of books and papers may constitute an 
unreasonable search and seizure within the 4th Amend¬ 
ment. While a search ordinarily implies a quest by an 
officer of the law T , and a seizure contemplates a forcible 
dispossession of the owner, still the substance of the 
offense is the compulsory production of private papers, 
wrhether under a search warrant or a subpoena duces 
tecum, against which the person, be he individual 
or corporation, is entited to protection. Applying the 
test of reasonableness to the present case, w’e think the 
subpoena duces tecum is far too sweeping in its term s 
to be regarded as reasonable. It does not require the 
production of a single contract, or of contracts with 
a particuar corporation, or a limited number of docu¬ 
ments, but all understandings, contracts, or corres¬ 
pondence between the Mac Andrews & Forbes Company 
and no less than six different companies * * V’ Hale 
rs. Henkel, 201 U. S. 43, 50 L. ed. 652. 

In Boyd v. U. S., 116 U. S., 616, 29 L. ed., 746, the 
Supreme Court said: 

“It is our opinion, therefore, that a compulsory pro¬ 
duction of a man’s private papers to establish a 
criminal charge against him or to forfeit his property 
is within the scope of the Fourth Amendment to the 
Constitution in all cases where a search and seizurS 
w’ould be; * * *. 

“We have already noticed the intimate relatioh 
between the tw’o amendments (4th and 5th). The}’ 
throw r great light on each other. For the ‘unreasonabl 
searches and seizures’ condemned in the Fourt 
Amendment are almost always made for the purpos 
of compelling a man to give evidence against himsel 
which in criminal cases is condemned in the Fifth 
Amendment; and compelling a man ‘in a criminal case 
to be a witness against himself’, which is condemned 
in the Fifth Amendment, throw’s light on the question 
as to what is a ‘criminal search and seizure’ within 
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the meaning of the Fourth Amendment. And we have 
been unable to perceive that the seizures of a man’s 
private books and papers to be used in evidence 
against him is substantially different from compelling 
him to be a witness against himself.” Boyd vs. U. S., 
116 U. S. 616, 29 L. ed. 746. 

In the last cited case, it was held that both the 4th and 5th 
Amendments to the Federal Constitution were violated by 
a statute which authorized the Federal courts, on motion 
of the Government’s attorney, to require the defendant to 
produce in court his private books, invoices, and papers 
in suits for penalties or to establish a forfeiture, where 
non-production was made a confession of the allegations 
which it was pretended they would prove. Applying the 
same principle to the instant case, it is respectfully urged 
that the order of the Administrator of the Office of Price 
Administration for the production of the documents 
referred to likewise violated the defendant’s constitutional 
rights, in view of the penalties which might have been 
imposed on the defendant or the corporation of which he 
is secretary, and owner of one-half its capital stock, as the 
result of disclosures which might have been made in these 
documents of possible innocent and unintentional violations 
of price ceilings. 


3. 

No Charge of Violation of Law or Regulation Was Pending 
Against the Defendant or His Corporation. 

i It does not appear that any criminal charge has been 
made against Auth-Loffler, Inc., a corporation, or against 
the defendant, as its secretary and treasurer; neither does 
it appear that any Grand Jury investigation is being 
made or that the documents demanded by the plaintiff, 
and directed to be produced by the court are needed as 
evidence in any judicial proceeding or qua si-judicial 
inquiry. The complaint does not allege any specific or defi- 
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nite purpose in subjecting the defendant, and the corpor¬ 
ation of which he is the secretary and treasurer, to the 
loss and inconvenience of complying with such a request. 
The matter of a court’s power to compel compliance with 
a subpoena duces tecum has been before the Supreme 
Court of the United States, on many occasions heretofore, 
but an examination of the leading cases on the subject dis¬ 
closes that usually the subpoena is in aid of some pending 
criminal prosecution or civil suit. 

Thus in Brown v. U. S., 276 U. S., 134, 72 L. ed. 500; 
Wheeler v. U. S., 226 U. S., 478, 57 L. ed. 309; Consolidated 
ReMdering Company v. Vermont, 207 U. S. 541, 52 L. ed. 
327, the subpoena duces tecum, in each case, called for the 
production of documents before a Grand Jury. In Nelson 
v. U. S ., 201 U. S. 92, 50 L. ed., 673, the subpoena required 
the production of documents before a Special Master, jn 
a pending suit which had been brought by the United 
States. Certainly the situation is very different in the 
instant case where there is no claim of any pending or coil 
templated judicial inquiry, either civil or criminal. 


CONCLUSION. 

It is respectfully submitted that the court below err^d 
in over-ruling defendant’s motion to dismiss the com¬ 
plainant, and in granting the relief awarded to the plaintiff; 
and that the judgment appealed from should be reversed. 

Respectfully submitted. 

Paul E. Jamieson, 

Thomas H. Patterson, 
Attorneys for Appellant. 

Paul E. Jamieson, 

Thomas H. Patterson, 

' f » 

Woodward Building, 

Washington, D. C. 
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! PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Feb 12 1944 

In the District Court of the United States 
! For the District of Columbia 

No. 23099 

Chester Bowles,. Administrator, Office of Price Adminis¬ 
tration, Federal Office Building No. 1, 2nd and C 
Streets, S. W., Washington, D. C., Applicant, 

v. 

Arthur Ci’dmore, Secretary, Auth-Loffler, Inc., 1262 Fifth 
Street, N. E., Washington, D. C., Respondent. 

Application for an Order Requiring Respondent to 
Produce Certain Documents 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, applicant herein, applies to this Honorable Court, 
pursuant to Section 205(a) of the Emergency Price Con¬ 
trol Act, herein referred to as the Act, for an order requir¬ 
ing Arthur Cudmore, Secretary, Auth-Loffler, Inc., to pro¬ 
duce certain documents described in a subpoena duces 
tecum issued by the Administrator pursuant to Section 
202(a) of the Act, and in support hereof respectfully repre¬ 
sents as follows: 

1. Respondent is the Secretary and treasurer of Auth- 
Loffler, Inc., a corporation organized under and existing by 
virtue of the laws of the State of Delaware and having its 
principal office and place of business at 1262 Fifth Street, 
N. E., Washington, D. C., within this judicial district, and 
is, in such capacity, in custody and control of the records of 
said corporation. 

2. Jurisdiction of this proceeding is conferred upon this 
Court by Section 205(c) of the Act, 56 Stat. 23, et seq., 
50 U. S. C. Appendix, Section 901 et. seq. 
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3. Prior to the 29th day of January, 1944, applicant, as 
Administrator for the Office of Price Administration, 
deemed that an investigation to determine whether Auth- 

Loffler, Inc., its agents and employees, have or h£ive 
2 not complied with the provisions of the Act and ref¬ 
lations thereunder is proper to assist him in the 
administration and enforcement of the Act and regulations 
and orders thereunder. As a result of said determination 
George L. Thomas, an investigator for the Office of Pr ice 
Administration assigned to the District of Columbia Dis¬ 
trict Office, vras assigned and directed to make such in¬ 
vestigation. 

4. Pursuant to the directions set forth in paragraph 3, 
said George L. Thomas called at the office of Auth-Loffler, 
Inc., and presented his credentials to respondent, secretary 
of said corporation, and requested permission to inspect 
all invoices kept by said corporation showing: 

A. sales of pork and pork products by Auth-Loffler, Inc., 
from July 1, 1943, to October 30, 1943. 

B. purchases of pork and pork products by Auth-Loffler, 
Inc., from July 1, 1943, to October 30, 1943. 

Said invoices are records which Auth Loffler, Inc., was and 
is required by Section 1364.27 of Revised Maximum Price 
Regulation No. 148, 7 FR. 8609, to keep and preserve for 
inspection by the Office of Price Administration. Respon¬ 
dent at said time and place refused to permit said investi¬ 
gator to inspect any of said documents. 

5. On January 29, 1944, applicant, acting pursuant 
the power and authority conferred upon him by said Ac|t, 
and anticipating said refusal as hereinabove set fortji, 
signed and issued a subpoena duces tecum directing re¬ 
spondent to appear and testify and to produce the said 
documents before Carl W. Berueffv, an Enforcement Attor¬ 
ney of the District of Columbia District Office, Office of 
Price Administration, at 5601 Connecticut Avenue, N. W., 
Washington, D. C., on the 10th day of February, A.D. 1944 
at 10:00 A.M. Personal service was made on the 9th day 
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of February, 1944 by delivery of the duplicate original sub¬ 
poena, the original of which is attached hereto as Exhibit 
A and made a part hereof, to respondent, Arthur 
3 Cudmore as is shown by the return of service on 
said original of the subpoena. 

6. Respondent did not produce any of the documents de¬ 
scribed in the aforesaid subpoena at the time and place set 
forth in the subpoena and has not at any time produced 
documents in response to said subpoena, nor has any rep¬ 
resentative of the Administrator at any time since the 
issuance of the subpoena inspected any of the said docu¬ 
ments. 

7. All the documents described herein and required to be 
produced by the subpoena are now and were at the time of 
issuance of the subpoena deemed by applicant to be rele¬ 
vant and material to the investigation undertaken by him 
and the said investigator. 

8. On information and belief: 

The documents required to be produced by the subpoena 
are now and at all times mentioned herein have been in the 
possession and control of respondent. 

Wherefore, the Applicant, Chester Bowles, Administra¬ 
tor, Office of Price Administration, respectfully prays that: 

(1) This Court order that upon a day certain to be fixed 
in such order the respondent produce before Carl W. 
Berueffy, Enforcement Attorney, at such time and place 
aS this Court may order, the documents described in the 
subpoena duces tecum attached hereto as Exhibit A. 

(2) The Applicant have such other and further relief as 
may be necessary or appropriate. 

I JOHN L LASKEY 

CARL M BERUEFFY 

! J. GRAHAME WALKER 

Attorneys for Applicant 
5601 Connecticut Ave., N. W. 
Washington, D. C. 


p* 
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4 Filed Feb 12 1944 

United States of America 
Office of Price Administration 
Subpoena Duces Tecum 

Arthur Cudmore, Secretary 
Auth-Loffler, Inc. 

1262 Fifth Street, N.E. 

Washington, D. C. 

At the instance of the Price Administrator. Office of 
Price Administration, you are hereby required to appea r 
before Carl W. Bereutfy, Enforcement Attorney of the 
Office of Price Administration, at 5601 Connecticut Ave., 
N. W. in the City of Washington, D. C. on the 10th day of 
February, 1944, at 10 o’clock A. M. of that day, to testify 
concerning sales and purchases of pork and pork products. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following documents: All 
invoices showing sales of pork and pork products by Autq- 
Loffler, Inc. between July 1,1943 and October 30, 1943. A|l 
invoices showing purchases of pork and pork products b 
Auth-Loffler, Inc., between July 1, 1943 and October 3(|, 

1943. 

Fail not at your peril. 

In witness whereof, the undersigned, Price Administra 
tor of the Office of Price Administration, has hereunto set 
his hand at Washington, D. C., this 29th day of January 

1944. 

CHESTER BOWLES 
Price Administrator 

Notice to Witness: If claim is made for witness fee o 
mileage, this subpoena should accompany voucher. 

5 Return of Service 


I certify that a duplicate original of the within subpoena 
was duly served* 

(V) on the person named therein. 
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( ) by leaving the said original at the principal office 

or place of business of the person named therein, to wit, at: 

Auth-Loffler Inc. 1262 5th St N E. on the 9th day of Feb¬ 
ruary 1944 

GEORGE T THOMAS (s) 

(Person making service) 

i Investigator 

(Title) 

•Check method used. 

* - 

6 Filed Feb 12 1944 

District of Columbia, City of Washington ss 
George H. Thomas, being sworn upon his oath deposes 
and says: 

I am an investigator for the Office of Price Administra¬ 
tion and assigned to the District of Columbia District 
Office. 

I have read the application herein and know the contents 
thereof to be true of my own knowledge, except for such 
matters as are alleged on information and belief, and as 
to them I am informed and believe them to be true. 

GEORGE T. THOMAS 

Sworn to and subscribed before me this 10th day of Feb¬ 
ruary, 1944. 

HERBERT 0 YARDLEY 
i Investigator 

Office of Price Administration 

*•***••*«• 

7 Filed Feb 12 1944 

Motion for an Order Requiring Respondent to 
Produce Certain Documents 

The above-named applicant hereby moves the Court to 
enter an order requiring respondent to comply with the 
subpoena duces tecum herein sought to be enforced by ap- 
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pearing and producing, on such day and at such time an| 
place as the Court may direct, the documents set forth i|n 
such subpoena duces tecum. 

JOHN L LASKEY 
CARL M. BERUEFFY 
J. GRAHAME WALKER 
Attorneys for Applicant 

• •••••#•• 

8 Bowles v. Cud more, Civil Action No. 23099 

Memoranda 

February 12 1944 

Notice and memorandum of points and authorities at¬ 
tached to motion for an order requiring respondent to pro¬ 
duce certain documents, filed. 


February 18 1944 

Points and authorities in opposition to motion to require 
production of documents, filed. 


#******•«• 

9 Filed Feb 18 1944 

Affidavit in Opposition to Motion for Order to 
Produce Documents 

District of Columbia, ss: 

Arthur S. Cudmore, being first duly sworn, deposes and 
says that he is Secretary of Auth-Loffler, Inc., a Delaware 
Corporation, and is the defendant in the above-entitled 
action brought by Chester Bowles, Administrator, Office of 
Price Administration, as plaintiff, although in the com¬ 
plaint filed against him in the said cause the plaintiff is 
denominated applicant and the defendant respondent. The 
defendant is not only the Secretary of the said Corporation, 


but is one of the two stockholders of the said Corporation, 
all of the common stock being owned by this defendant 
and one Calvin B. Hartman, who is the President, in equal 
shares. Affiant admits that he was served with a subpoena 
deuces tecum, a copy of which is exhibited to the complaint 
in this cause, on February 9, 1944, which said subpoena 
. deuces tecum demanded that the affiant produce on the fol¬ 
lowing day, February 10, 1944, at the hour of 10:00 o’clock 
A. M. at the Office of Price Administration at 5601 Con¬ 
necticut Avenue, Northwest, Washington, D. C., the fol¬ 
lowing : 

“All invoices showing sales of pork and pork products 
by Auth-Loffier, Inc., between July 1, 1943, and October 30, 
1943. All invoices showing purchases of pork and pork 
products by Auth-Loffier, Inc., between July 1, 1943, and 
October 30, 1943.” 

That for affiant to have complied with this subpoena 
would have required the production by him of a number of 
invoices of sales and purchases which he estimates at 
10 approximately 20,000. Auth-Loffier, Inc., engages 
in the purchase and sale of meats and meat products 
other than pork and pork products and their invoices of 
purchases and sales of meat and meat products other than 
pork and pork products are all filed, unsegregated, with the 
invoices demanded by the subpoena, and thousands of in¬ 
voices contain not only pork and pork products but other 
meat products as well; that according to this affiant’s 
knowledge, information, and belief it would require a clerk 
at least a month working full time to segregate invoices of 
pork and pork products from other invoices. 

ARTHUR S. CUDMORE 

Subscribed and sworn to before me this 18th day of Feb¬ 
ruary, 1944. 

! J C LIPPMAN 

Notary Public , in and for the 
District of Columbia . 
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11 Filed Feb 29 1944 

Motion to Dismiss 

Now comes the defendant, Arthur S. Cudmore, dued 
herein as Arthur Cudmore, Secretary, Auth-Loffler, Inc., 
a corporation, and moves the Court to dismiss the com¬ 
plaint filed against him in the above-entitled cause, on the 
ground that the complaint fails to state a claim upon which 
relief can be granted. 

PAUL E. JAMIESON, 
THOMAS H. PATTERSON, 
Attorneys for Defendant . 

731 Woodward Building 
Washington, D. C. 

Memorandum 

February 29 1944 

Points and authorities in support of motion to disrhiss 
complaint, and notice, filed. 

12 Filed Feb 29 1944 

Answer 

The defendant, Arthur S. Cudmore, sued herein as 
Arthur Cudmore, Secretary, Auth-Loffler, Inc., a corpora¬ 
tion, for answer to the complaint, or application as it is 
denominated in this action, by way of defense says: 

First Defense 

The complaint does not state a claim upon wfflich relief 
can be granted. 

Second Defense 

The defendant admits that he is Secretary and Treasurer 
of Auth-Loffler, Inc., a corporation, and that as such Sec- 
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ret'ary the records of the said corporation are under his 
control. While the defendant admits that jurisdiction has 
been conferred on this Court by an Act of Congress to issue 
orders requiring persons to appear and give testimony or 
to appear and produce documents, or both, in cases of con¬ 
tumacy by or refusal of such persons to obey subpoena 
therefor, the defendant denies that his failure to produce 
the documents called for by the subpoena duces tecum 
which was served on him as alleged in the complaint was 
due to contumacy on his part. Neither does the complaint 
allege either that the defendant was contumacious or that 
he refused to produce any documents. 

13 Third Defense 

Defendant says that the demand contained in the sub¬ 
poena duces tecum was so sweeping and inclusive in its 
scope as to render it unreasonable;, that by the terms of 
the said subpoena the defendant was called on to produce 
a number of invoices of sales and purchases which he esti¬ 
mates would have equalled twenty thousand in number; 
that the subpoena called for the production of invoices of 
sales and purchases of pork and pork products made by 
Auth-Loffler, Inc., during a four months period, and that 
during the same period of time referred to in the subpoena, 
Auth-Loffler Inc., made divers purchases and sales of meats 
ahd meat products other than pork and pork products, and 
that all sales and purchases of meats and meat products of 
e^ery sort, were billed and invoiced by Auth-Loffler, Inc., 
without segregation. 

Fourth Defense 

Compliance with the requirements of the subpoena duces 
tecum, which was served upon the defendant, was impossi¬ 
ble, in that the subpoena was served upon the defendant on 
February 9, 1944, and required the production of the 
thousands of documents referred to, at 10:00 o’clock A. M. 
on February 10, 1944, being the next morning. Defendant 
says that he estimates that it would take the labor of one 
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clerk working eight hours a day several weeks to segregate 
the invoices of sales and purchases of pork and pork proc 
nets from the invoices of sales and purchases of meats an 
meat products, generally, in which form the documents 
called for actually exist. 

Fifth Defense 

Defendant says that no sufficient reason is shown by th 
complaint or otherwise for the issuance of the subpoena 
for the production of the documents referred to. It is nqt 
alleged, nor does it appear to be the fact, that Auth-Loffle 
Inc., has been charged with the violation of any law or an| 
valid regulation passed thereunder. 

14 Sixth Defense 

It appears from the complaint that, in the issuance of 
the subpoena duces tecum referred to, it was the purpose 
of the Administrator for the Office of Price Administration 
to require the defendant, as Secretary and Treasurer of 
Auth-Loffler, Inc., and to require the said corporation, as 
well, through its said Secretary and Treasurer, to produce 
and give evidence against the said corporation in an in¬ 
vestigation which might lead to a criminal prosecution, 
both of the defendant and the said corporation, thereby 
violating the Constitutional rights of both. Consequently, 
such a subpoena duces tecum constituted an unreasonable 
search and seizure within the Fourth Amendment of the 
Constitution of the United States, and sought to require tqe 
defendant to give testimony against himself. 


PAUL E. JAMIESON, 
THOMAS H. PATTERSON, 
Attorneys for Defendant. 
731 Woodward Building, 
Washington, D. C. 


Service by mailing a copy hereof, postpaid, addressed to 
John L. Laskey, Esquire, Carl W. Berueffv, Esquire, and 
J. Graham Walker, Esquire, attorneys for plaintiff, at their 
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office address, 5601 Connecticut Avenue, Northwest, 
D. C., on February 28, 1944. 

PAUL E. JAMIESON, 

i Attorney for Defendant. 

• •••#•#«** 

15 Filed Mar 10 1944 

Final Judgment 

This cause came on to be heard at this term of Court on 
the motion of the plaintiff for an order requiring the de¬ 
fendant to produce certain documents and the motion of 
the defendant to dismiss the plaintiff’s complaint, filed 
against him in the said cause, on the ground that it fails 
to state a claim upon -which relief can be granted, and 
thereupon and in consideration of the said motions, the 
Court being informed by the pleadings in the said cause 
as well as by counsel in open Court that the only relief 
sought by the plaintiff in the said complaint is identical 
with the relief sought in the plaintiff’s said motion for the 
production by the defendant of the documents referred to, 
and it appearing that the defendant has refused the pro¬ 
duction of said records and that the hearing on the said 
motions should be deemed and be in fact a final hearing of 
the said cause, it is this 10th day of March, 1944. 

Adjudged and Ordered, as follows: 

1. That the defendant’s motion to dismiss the complaint 
filed in this cause be, and the same hereby is, denied. 

2. That the defendant, Arthur Cudmore, be, and he 
hereby is, directed to permit the inspection and copying of 
the following records and documents by a duly accredited 
representative of the Office of Price Administration: 

All invoices kept by Auth-Loffler, Inc., showing (a) sales 
of pork and pork products by Auth-Loffler, Inc., from July 
1,11943, to October 30,1943; (b) purchases of pork and pork 
products by Auth-Loffler, Inc., from July 1, 1943, to Octo¬ 
ber 30, 1943. 
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Such inspection and copying shall commence on Monday, 
March 13, 1944, during the ordinary business hours of the 
day at the place of business where such records are uusally 
kept or used and to continue for such length of time 

16 as may be reasonable necessary for the completion 
of such inspection and copying. 

Provided That if the respondent before 10 o’clock A M., 
March 13, 1944, notifies in writing John L. Laskey, District 
Enforcement Attorney, District of Columbia Office of Pj-ice 
Administration, that he prefers to produce the said docu¬ 
ments at 5601 Connecticut Avenue, N. W., and will produce 
them at said place by April 13,1944, then an<7 in that event, 
the defendant is 

Ordered to produce the documents above-described at the 
District of Columbia Office of Price Administration, 5501 
Connecticut Avenue, N. W., on or before April 13, 1944:. 

This judgment shall be considered and is the final judg¬ 
ment in this cause. 

By the Court: 

T. ALAN GOLDSBOROUGH 
Justice. 

The defendant having given notice in open Court of his 
intention to appeal from the foregoing judgment to the 
United States Court of Appeals for the District of Colum¬ 
bia, it is further ordered that the execution of the foregoing 
judgment is suspended pending an appeal herefrom. 

By the Court: 

T. ALAN GOLDSBOROUGH 
Justice . 

#**•#*#•*# 

17 Filed Mar 15 1944 

Notice of Appeal 

Notice is hereby given this 15th day of March, 1944, tnat 
Arthur Cudmore, Secretary, Auth-Loffler, Inc., defendant 
in the above-entitled cause, hereby appeals to the United 
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States Court of Appeals for the District of Columbia from 
th^ judgment of this Court entered on the 10th day of 
March, 1944 in favor of Chester Bowles, Administrator, 
Office of Price Administration, against said Arthur Cud- 
more, Secretary, Auth-Loffler, Inc. 

PAUL E. JAMIESON 
THOS. H. PATTERSON 
Attorneys for 

Arthur Cudmore, Secretary, Auth-Loffler, Inc. 
Send copy to 

JOHN L. LASKEY, Esquire, 

Chief Attorney, 0. P. A. 

5601 Connecticut Avenue 
Washington, D. C. 

#**##•##** 

18 Filed Mar 22 1944 

i Statement of Points Relied on on Appeal 

The defendant relies upon the following points on his 
appeal: 

1. That the court erred in granting plaintiff’s motion for 
an order requiring the respondent to produce certain docu¬ 
ments. 

2. That the court erred in denying defendant’s motion to 
dismiss the complaint. 

3. That the court erred in granting any relief to the 
plaintiff. 

4. That the court erred in entering its final judgment of 
March 10, 1944, and in granting the relief to the plaintiff 
therein awarded. 

PAUL E. JAMIESON 
Attorneys for Defendant. 
Woodward Building, 
Washington, D. C. 



Service of the foregoing statement of points relied on on 
appeal had on the plaintiff by mailing copy thereof to Johri 
L. Laskey, Esquire, Carl W. Berueffy, Esquire, and J 
Graham Walker, Esquire, attorneys for Plaintiff, 5601 
Connecticut Avenue, Northwest, Washington, D. C., post¬ 
paid, on March 21st, 1944. 

THOS. H. PATTERSON 
Attorney for Defendant. 

i 

#***•*#*#11 

19 Filed Mar 22 1944 

Designation of Contents of Record on Appeal 

The Clerk will please prepare the record on appeal in the 
above-entitled cause, to include the following: 

1. The complaint (designated application for an order, 
etc.), with exhibits consisting of copy of subpoena duces 
tecum, and supporting affidavit. 

2. Plaintiff’s motion for an order requiring respondent 
to produce certain documents with notation of points an^i 
authorities and notice thereon. 

3. Notation of the filing by defendant of a memorandum 
of points and authorities in opposition to plaintiff’s mo¬ 
tion for order to produce documents. 

4. Affidavit of Arthur S. Cudmore in opposition to mo¬ 
tion for order to produce documents. 

5. Defendant’s motion to dismiss the complaint, with 
notation of filing of points and authorities in support there¬ 
of and of notice. 

6. Defendant’s answer to complaint. 

7. Final judgment, with suspension of execution noted 
thereon. 

8. Notice of appeal. 
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9. Statement of points on which appellant will rely on 
appeal. 

10. This designation. 

PAUL E. JAMIESON 
THOS. H. PATTERSON 
Attorneys for Defendant. 

! Woodward Building, 

Washington, D. C. 

20 Service of the foregoing designation of record on 
appeal had on the plaintiff by mailing copy thereof 
to John L. Laskey, Esquire, Carl W. Berueffy, Esquire, and 
J. Graham Walker, Esquire, attorneys for Plaintiff, 5601 
Connecticut Avenue, Northwest, Washington, D. C., post¬ 
paid, on March 21st., 1944. 

THOS. H. PATTERSON 
Attorney for Defendant. 
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Glrnteb States Court of appeals 

DISTRICT OP COLUMBIA 


No. 8735 

Arthur Cudmore, Secretary, Auth-Loffler, Inc., appellant 

v. 

Chester Bowles, Administrator, Office of Price 
Administration, appellee 


BRIEF FOR APPELLEE 


STATEMENT OP THE CASE 

Appellant., Arthur Cudmore, is the Secretary-Treasurer of 
Auth-Loffler, Inc., a Delaware corporation engaged in the busi¬ 
ness of selling meats at wholesale in the District of Columbia 
(Ap. 9 and 10)- 1 The corporation at all material times has 
been subject to Maximum Price Regulation 148 (7 F. R. 8609), 
a regulation issued under Section 2 (a) of the Emergency Price 
Control Act of 1942 (56 Stat. 23, 50 U. S. C. App. Supp. II, 
Sec. 901, 902 (a)), prescribing the maximum prices at which 
dressed hogs and wholesale pork cuts may be sold or purchased 
in the course of trade or business at wholesale. As used in the 
regulation, the term wholesale pork cuts includes pork and 
pork products (Sec. 1364.35). 

Acting pursuant to instructions, an investigator of the Office 
of Price Administration called at the corporation’s place of busi¬ 
ness and requested permission to inspect all invoices kept by 
the corporation showing all sales and purchases of pork and 
pork products by the corporation from July 1, 1943, to October 
30, 1943 (Ap. 3). Permission to inspect these records was 
refused. Thereupon, acting pursuant to the authority con¬ 
ferred upon him by Section 202 (c) of the Act, the Price 

1 Record inferences are to pages of the appendix to appellant's brief. 
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Administrator issued a subpoena directing the appellant as 
the custodian of the corporation’s records to appear and produce 
before an enforcement attorney of the Office of Price Admin¬ 
istration all invoices kept by the corporation showing all pur¬ 
chases and sales of pork and pork products by the corporation 
during the period from July 1, 1943, to October 30, 1943 
(Ap. 5). The appellant having failed to comply with the 
subpoena (Ap. 12), the Price Administrator brought a pro¬ 
ceeding in the District Court under Section 202 (c) of the Act 
to compel compliance therewith. After a hearing, the court 
issued a final judgment requiring the appellant either to permit 
the invoices to be inspected by investigators of the Office of 
Price Administration at the corporation’s place of business, or, 
at his election, to produce them within a period of one month 
at the office of the Office of Price Administration. From this 
judgment the present appeal is taken. 

SUMMARY OF ARGUMENT 

1. The subpoena with which the Court ordered the appel¬ 
lant to comply is a lawful exercise of the Administrator’s in¬ 
vestigatory power under the Emergency Price Control Act of 
1942, and is not so broad in its scope as to constitute an un¬ 
reasonable search or seizure. 

2. The appellant, as an officer of a corporation, has no claim 
of privilege against self-incrimination, either on behalf of the 
corporation, or on his own behalf, which would excuse him 
from complying with the requirements of the Administrator’s 
subpoena. 

i 3. The Administrator is not required to allege or prove that 
the corporation of which respondent is Secretary-Treasurer 
has violated any regulation before invoking the investigatory 
power granted by the Act. 

ARGUMENT 

*.'*•■* • . . ..... , ‘ 

I. The subpoena issued by the Administrator and order issued 
l by the Court were clearly proper under the Act 

I Sections 202 (a) and 202 (c) of the Act provide: 

i § 202 (a) The Administrator is authorized to make 

i such studies and investigations and to obtain such in- 
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formation as he deems necessary or proper to assist 
him in. prescribing any regulation or order under this 
Act, or in the administration and erfforcement of this 
Act and regulations, orders, and price schedules there 
under.- 

§ 202 (c) For the purpose of obtaining any informa 
tion under subsection (a), the Administrator may by 
subpoena require any other person to appear and testify 
or to appear and produce documents, or both, at any- 
designated place. 

The regulation prescribes the maximum prices at which pork 
and pork products may be sold or purchased in the course of 
trade or business. The subpoena required the appellant to 
produce all invoices kept by the corporation showing its pur¬ 
chases and sales of pork and pork products during the period 
from July 1, 1943 to October 30, 1943. The information re¬ 
quired to be produced by the subpoena was clearly “necessary 
or proper to assist [the Administrator] * * * in the 

administration and enforcement of the act and regulation^ 
* * * thereunder” within the meaning of Section 202 (a). 
When, therefore, appellant failed to produce the designate^ 
records, the Administrator was authorized to apply to the 
court for, and the court was authorized to grant, an order 
requiring appellant to appear and produce the documenti 
under Section 202 (e) of the Act, which provides as follows! 

In case of contumacy by, or refusal to obey a sub- 
pena served upon any person referred to in subsection 
(c), the district court for any district in which such 
person is found or resides or transacts business, upon 
application by the Administrator, shall have jurisdic-[ 
tion to issue an order requiring such person to appear 
and give testimony or to appear and produce documents, 
or both; and any failure to obey such order of the court 
may be punished by such court as a contempt thereof. 
The provisions of this subsection shall also apply to any 
person referred to in subsection (b), and shall be in ad¬ 
dition to the provisions of section 4 (a). 
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j II. The order of the court appealed from was reasonable and 
did not impose an undue burden on respondent 

The first section of appellant’s brief is devoted to an argu- 
, ment that the Administrator’s subpoena was unreasonable be¬ 
cause (1) a great number of documents were required to be 
i produced, and (2) because an insufficient length of time was 
allowed for the production of the documents. 

The first of these contentions, that the subpoena was un¬ 
reasonable because it called for some 20,000 documents, has no 
foundation in reason or authority. The large number of trans¬ 
actions indicates merely that examination of the records of this 
corporation is essential for the adequate administration and 
i enforcement of the Act. The substance of appellant’s argu¬ 
ment is that the corporations operations are so large that the 
Administrator is powerless to examine its transactions. The 
mere statement of such a proposition, even in the absence of 
authority to the contrary, would adequtely refute it. But, it is 
well settled that the mere fact that a subpoena calls for a great 
many documents does not render it invalid. Wheeler v. Urated 
States, 226 U. S. 478; United States v. Invader Oil Co., 5 F. (2d) 
715, 716, 717 (S. D. Calif., 1925); United States v. Watson, 
266 Fed. 736 (N. D. Fla., 1920). Subpoenas calling for all 
documents relating to a specified subject have consistently 
been sustained by the Courts. Nelson v. United States, 201 
U. S. 92; Consolidated Rendering Co. v. Vermont, 207 U. S. 
541, 554; United States v. Watson, supra. In the present 
case, appellant was required to produce only specified kinds 
of documents relating to a carefully limited subject matter, 
and relating to a period of only four months. Any argument 
based upon the fact that the number of documents alone pre¬ 
vents this investigation is completely unfounded in authority, 
and the appellant cites no case to sustain his view. 

The second contention—that the subpoena was unreasonable 
because an insufficient length of time was allowed for the pro¬ 
duction of the documents—is equally without merit. There 
are two answers to the contention: In the first place, whatever 
defect existed in the subpoena in respect to the length of time 
allowed for the production of the documents was cured by the 
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Court’s order. Under the statute the Court had authority to 
fix such time and place as may be reasonable. The Court’s 
order fully protected every reasonable claim of appellant. It 
gave him the option of determining whether the inspection of 
the documents should be made at the corporation’s place of 
business or at the Administrator’s local office. It provided that 
if the appellant elected to produce the documents at the local 
office of the Price Administrator, he should have a period of 
more than one month within which to comply with the order. 
The record shows that the appellant claimed one month would 
be necessary (Affidavit of Appellant—Ap., p. 8). Plainly, the 
Court’s order is not unreasonable in respect to the length of 
time allowed for the production of the documents. 

In the second place Appellant did not raise the objection that 
the subpoena allowed an insufficient period of time within 
which to comply with its requirements until after he had forced 
the Administrator to seek the assistance of the Court in the ex¬ 
ercise of his investigatory powers. The record shows that 
Cudmore refused to honor a request for the inspection of tne 
company’s records (Appellant’s App. p. 3). In so refusing, 
he was guilty of a violation of the Act (Secs. 202 (b), 4 (a), 
205 (b) ). The Administrator should not be forced to the fru it- 
less waste of time which would be involved in issuing a sub¬ 
poena with a distant return day in such a case. If Appellant’s 
only objection to obeying the subpoena was based upon the in¬ 
sufficiency of the time allowed, his course was clear. He might 
have appeared in response to the subpoena and stated his in¬ 
ability to comply with its requirements because of lack of time. 
Had he done so, and had the Administrator attempted to en¬ 
force the subpoena, a different case would have been presented. 
No such case is presented here. Whatever rights the Appel¬ 
lant had in this connection were more than adequately pro¬ 
tested by the alternative provisions of the order entered by the 
Court below. 

III. No constitutional rights of appellant were violated by tpe 
subpoena or by the Court’s order requiring compliance 

The Appellant argues, in the second section of his brief, thkt 
the subpoena, and the Court’s order enforcing it, violate his 
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constitutional rights under the Fourth and Fifth Amendments. 
It is not clear whether the Appellant is asserting a claim of 
privilege against self-incrimination or whether he is asserting 
that this subpoena is so sweeping as to fall within the interdic¬ 
tion of Hale v. Henkel, 201 U. S. 43, which he cites in his brief. 
In any case his contention is not well founded. 

If that section of the brief is to be interpreted as a claim of 
privilege, the ready answer is found in Section 202 (g) of the 
Act, which provides: 

No person shall be excused from complying with re¬ 
quirements under this section because of his privilege 
against self-incrimination, but the immunity provisions 
of the Compulsory Testimony Act of February 11,1893 
U. S. C., 1934 Edition, Title 49, Sec. 46), shall apply with 
respect to any individual who specifically claims such 
privilege. 

i Assuming for the purposes of argument that the Appellant 
is entitled to a privilege, this section provides the clear and final 
answer to his claim of such privilege here. The statute requires 
that the Appellant appear and specifically claim his privilege, 
at which time the administrator or his authorized represent¬ 
ative may nevertheless require the testimony in question, and 
the Appellant, by operation of law, will receive immunity 
under the terms of the statute. 

A reading of the statute clearly indicates that the Appellant 
cannot use the claim of privilege as a defense in these proceed¬ 
ings. However, it should be pointed out that the Appellant 
here has no such privilege. 

The principle is well settled that the privilege against self¬ 
incrimination is not available to bar the production of cor¬ 
porate records when demanded by proper process under lawful 
authority. Hale v. Henkel, 201 U. S. 43 (1903) ;McAlister 
v. Henkel, 201 U. S. 90 (1906); Wilson v. United States, 221 
U. S. 361 (1911); Baltimore and Ohio JR. Co. v. Interstate Com¬ 
merce Commission, 221 U. S. 612 (1911); Wheeler v. United 
States, 226 U. S. 478 (1913); Grant v. United States, 227 U. S. 
74 (1913); Essgee Co. v. United States, 262 U. S. 151 (1923). 
This principle was reaffirmed and indeed extended by the Su¬ 
preme Court as recently as June 12,1944, in the case of United 




powers are limited by law. It can make no contract 
not authorized by its charter. Its rights to act as a 
corporation are only preserved to it so long as it obeys 
the laws of its creation. 

There is a reserved right in the legislature to investi¬ 
gate its contracts and find out whether it has exceeded 
its powers. It would be a strange anomaly to hold that 
a state, having chartered a corporation to make use of 
certain franchises, could not, in the exercise of its sov¬ 
ereignty, inquire how these franchises had been em¬ 
ployed, and whether they had been abused, and de¬ 
manded the production of the corporate books and 
papers for that purpose.. The defense amounts to this: 
That an officer of a corporation which is charged with 
a criminal violation of the statute, may plead the crimi¬ 
nality of the corporation as a refusal to produce it books. 
To state this proposition is to answer it. While an 
individual may lawfully refuse to answer in criminating 
questions unless protected by an immunity statute, it 
does not follow that a corporation, vested with special 
privileges and franchises, may refuse to show its hand 
when charged with an buse of such privileges. 

It is clear therefore that the corporation has no privilege 
which permits it to refuse to produce its books and reco rds 
in response to a lawful subpoena, even though the production 
of its records would supply evidence upon which a prosecu¬ 
tion against it might be based. 

If the Appellant claims that the production of the records 
would violate his own privilege in that the records, if so pro¬ 
duced, might incriminate him, the answer is that it is settled 
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that an officer of a corporation may not refuse the production 
of corporate records on the ground that they might incriminate 
the officer himself. United States v. Jasper White, (U. S. 
Supreme Court, decided June 12, 1944). Wilson v. United 
States, 221 U. S. 361 (1911); Baltimore and Ohio R. Co. v. 
Interstate Commerce Commission, 221 U. S. 612 (1911); 
Wheeler v. United States, 226 U. S. 478 (1913); Grant v. United 
States, 227 U. S. 74 (1913); Essgee Co. v. United States, 262 
U. S. 151 (1923). ‘ 

In Essgee Co. v. United States, supra, one of the officers of 
the corporation sought the return of corporate records on the 
ground that their compulsory production before the grand 
jury was illegal, and that the records might incriminate him. 
In answering this contention, the Court said (at p. 517): 

But the cases of Hale v. Henkel, 201 U. S. 43, Wilson 
v. United States , 221 U. S. 361, and Wheeler v. United 
i States, 226 U. S. 478, show* clearly that an officer of a cor¬ 
poration in whose custody are its books and papers is 
given no right to object to the production of the corpo¬ 
rate records because they may disclose his guilt. He does 
not hold them in his private capacity and is not, there¬ 
fore, protected against their production or against a writ 
requiring him as agent of the corporation to produce 
them. 

And in Wheeler v. United States, supra, the Court said (at p. 
490): 

It was the character of the books and papers as cor¬ 
porate records and documents which justified the court 
in ordering their production, as this court ruled in the 
Wilson case. We think the character of the books was 
not changed for this purpose, because the corporation 
had gone out of existence after making over the books to 
the defendants. Such books and papers still remained 
subject to inspection and investigation, and no consti¬ 
tutional right of the defendants was violated when, being 
found in possession of the documents, they were required 
to produce them for inspection by the grand jury. 



The law is thus uniform and positive that the Appellant has 
no privileges against producing the records called for in this 
subpoena, either for himself, or for the corporation. 

The Appellant also seems to claim that the subpoena is too 
broad in its scope and therefore is an “unreasonable search and 
seizure” prohibited by the Fourth Amendment of the Consti¬ 
tution of the United States. But such a claim is wholly un¬ 
founded. 

The subpoena involved in this case describes with sufficient 
particularity for all purposes, the documents which the govern¬ 
ment seeks to examine. It specifically describes the type of 
records sought—invoices—the subject matter of those records— 
sales and purchases of pork and pork products—and the period 
of time during which the records were made—July 1 to October 
30, four months. 

A subpoena to be enforced by court order, must of course 
describe the documents called for with such precision as is rea¬ 
sonably possible. The subpoena here challenged complies with 
this rule. The subject matter of the documents which the re¬ 
spondent was required to produce is specifically described and 
limited. In Brown v. United States, 276 U. S. 134, a designa¬ 
tion by subject matter was held sufficiently specific. As we 
have shown, the mere fact that a subpoena calls for a great 
many documents does not render it invalid. Subpoenas calling 
for all documents relating to a specific subject have been con¬ 
sistently sustained by the courts. Nelson v. United States ', 201 
U. S. 92 (1906); Consolidated Rendering Co. v. Vermont, 207 
U. S. 541 (1908); Brown v. United States, supra; United States 
v. Watson, supra. 

The reasoning which impels the courts to this result was 
stated in Consolidated Rendering Co. v. Vermont, supra (at p. 
554): 


But unless it can be said that the court or grand jury 
never has any right to call for all the books and papers, 
or correspondence, between certain dates and certain 
persons named, in regard to a complaint which is pend¬ 
ing before such grand jury, we think the objection here 
made is not well founded. We see no reason why all 
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such books, papers, and correspondence which related 
to the subject of the inquiry, should not be called for 
and the company directed to produce them. Otherwise 
the State would be compelled to designate each parti¬ 
cular paper which it desired, which presupposes an ac¬ 
curate knowledge of such papers, which the tribunal 
I desiring the papers would probably rarely, if ever, have. 

i That the subpoena here in question specifies the documents 
with reasonable precision clearly appears from a comparison 
with other subpoenas which the courts have sustained. The 
subpoena in Brown v. United States, 276 U. S. 134 (1928) called 
for an enormous mass of correspondence between the Associa¬ 
tion and all of its members extending over a period of three 
and a half years. The information called for covered much 
more extended information than that called for by the sub¬ 
poena of which the appellant complains, in which only docu¬ 
ments directly demonstrating the price of goods during a period 
of approximately four months are sought. The subpoena in 
the Brown case was held valid and enforceable. The Court 
Commented at p. 143 that “it specified a reasonable period of 
time, and with reasonable particularity the subjects to which 
the documents called for relate.” 

In Consolidated Rendering Co. v. Vermont, 207 U. S. 541 
(1908), the subpoena commanded the production of “such 
books or papers as related to, or concerned, any dealings or 
business between January 1, 1904, and the date of the notice, 
October 1906, with the parties named therein.” In Nelson v. 
United States, 201 U. S. 92 (1906), the court held that a sub¬ 
poena which called for all account books showing amounts, 
kinds, and grades of paper manufactured, the prices received, 
and the amount of profits for such sales, and all contracts, 
agreements, writings, and account books showing the agree¬ 
ment, arrangement, or understanding under which and the 
manner in which prices were equalized, was sufficiently specific. 

In Wheeler v. United States, 226 U. S. 478, 483 (1913), the 
bourt held valid a subpoena which called for: 
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All the cash books, ledgers, journals, and other books 
of account of the company, and all copies of letters, and 
telegrams of Wheeler & Shaw, Incorporated, whether 
signed or purporting to be signed by the corporation or 
by its president or treasurer in its behalf, for and cover¬ 
ing the period from October 1,1909, to January 1,1911. 

The unanimous court said that “there is nothing to show it 
was so broad as to be objectionable, as was indicated of the 
subpoena in Hale v. Henkel, 226 U. S. 489. 

Nor is the subpoena unreasonable in respect to the period of 
time covered. The documents called for are those records 


made during the period of four months from July 1, 1943, to 
October 31,1943. The courts have sustained subpoenas cover¬ 
ing a much more extended period of time, e. g., Brown v. United 
States, supra (two years, six months); Newfield v. Ryan, 91 F. 
(2d) 700, 701 (C. C. A. 5th, 1937) (ten months); Consolidated 
Rendering Co. v. Vermont, 207 U. S. 541 (1908) (two years, 
eight months); Nelson v. United States, 201 U. S. 92 (1906) 
(July 5,1900, May 1905). 

In Henderson v. Frank and Frucks, reported in C. C. H. W ar 
Law Service, Paragraph 50912, the Administrator's subpoena* 
issued under the Emergency Price Control Act, called for all of 


the records, including but not limited to, ledger and ledger 
sheets, invoices, inventory records, sales records, purchase rec¬ 
ords, statements and affidavits, reflecting the sales of relaying 
rails from January 1,1942 to August 10,1942, a period of eight 
months. The records called for included the entire business 
records and documents of the respondent. The United States 
Court for the Western District of Pennsylvania sustained this 
subpoena and an appeal from the decision of the District Court 
was dismissed by the Circuit Court of Appeals for the Third 
Circuit in a memorandum opinion, 131 F. (2d) 434. 

Appellant cites as his sole authority for his contention that 
the subpoena is too broad, the case of Hale v. Henkel, 201 U. S. 
43. This case does not support the contention. The subpoena 
in Hale v. Henkel was considerably broader in its demand ipr 



12 


documents, and covered many subjects. The subpoena there 
called for: 

1. All understandings, agreements, arrangements or 
i contracts whether evidenced by correspondence, memo¬ 
randa, formal agreements or other writings, between 
McAndrews and Forbes Company and six other firms 
and corporations named from the date of the organiza¬ 
tion of the said McAndrew and Forbes Company. 

2. All correspondence by letter or telegram between 
McAndrew and Forbes Company and six other firms 
and corporations. 

i 3. All reports made or accounts rendered by these 
i six companies or corporations to the principal company. 

4. Any agreements or contracts or arrangements, how¬ 
ever evidence, between McAndrews and Forbes Com¬ 
pany and the Amsterdam Supply Company or the 
American Tobacco Company or the Continental Com¬ 
pany or the Consolidated Tobacco Company. 

5. All letters received by McAndrews and Forbes 
Company since the date of its organization from thir¬ 
teen other companies, located in different parts of the 
United States and also copies of correspondence with 
such companies. 

Manifestly there is not the slightest resemblance between 
such a vague and sweeping subpoena and the specific and care¬ 
fully restricted subpoena involved in this case. Moreover, the 
Hale case is authority only for the proposition that there must 
be some apparent connection between the required documents 
and the subject matter of the inquiry. It was so interpreted 
by the Supreme Court in Federal Trade Commission v. Amer¬ 
ican Tobacco Co., 264 U. S. 298 (1924), in which the court said 
(at pages 306, 307): 

* * * It is contrary to the first principles of jus¬ 
tice to allow a search through all the respondent’s 
records, relevant or irrelevant, in the hope something 
will turn up. 
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It is clear, in the light of subsequent decisions that the Hale 
case and the American Tobacco Co. case invalidated the 
subpoena there in question only because they called for all 
records of the company, whether relevant or irrelevant to the 
inquiry. Fleming v. Montgomery Ward & Co., 114 F. (2d) 
384 (C. C. A. 7th, 1940), cert. den. 311 U. S. 690 (1940); cf. 
McMann v. Securities and Exchange Commission, 87 F. (2d) 
377, 379, (C. C. A. 2d, 1937); Federal Trade Commission v. 
National Biscuit Co., 18 F. Supp. 667 (S. D. N. Y. 1937). 

In Fleming v. Montgomery Ward Co., supra, the court, in 
explaining the American Tobacco case said (114 F. (2d) at 
page 391): 

* * * The decision is limited to the proposi tion 
that the United States Government may demand only 
records and papers which are relevant to a lawful in¬ 
quiry, or stated negatively, the Government may not 
demand unlimited access to all the corporation records, 
whether relevant or irrelevant to the subject or inquiry 
or investigation. 

The probable materiality of the documents may apj>ear 
from the face of the subpoena. Broum v. United States, supra. 
Indeed, Appellant does not question the materiality except 
insofar as such question may be inferred from the assertion 
that no violation of the Act is alleged. As we show below, 
that argument is wholly unsound. 

IV. The application need not allege that violations of the Act 

have occurred 


Appellant further argues that the order appealed from is 
erroneous because the Administrator’s application for enforce¬ 
ment of the subpoena does not allege that the Appellant or 
Auth-Loffier, Inc., has violated the regulations, or that viola¬ 
tions would be disclosed by the production of the books ind 
records here in question. No authority is cited to support the 
imposition of any such requirement upon the Administrator. 
Nor does the Emergency Price Control Act in any way support 
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Appellant's argument. The Act authorizes the Administrator 
to make investigations and obtain information which he deems 
necessary or proper to assist him in prescribing any regulation 
or order under the Act or in the administration or enforcement 
of the Act and regulations or schedules thereunder, and he may 
whenever necessary by subpoena require any person to appear 
and produce documents, or both, at any designated place (Sec¬ 
tion 202). The refusal of the Appellant to permit the inspec¬ 
tion of the books and records of Auth-Loffler, Inc., demonstrates 
the necessity of the subpoena in the instant case. 

The power of Congress to authorize, and the validity of, an 
administrative investigation without a showing, as a prereq¬ 
uisite to such investigation, of a violation of the Act or the reg¬ 
ulation is beyond question. Interstate Commerce Commission 
v. Brimscm, 154 U. S. 447 (1894); Interstate Commerce Com¬ 
mission v. Baird, 194 U. S. 25 (1904); Hale v. Henkel, 201TJ. S. 
43 (1906); Baltimore & Ohio R. Co. v. Interstate Commerce 
Commission, 221 U. S. 612 (1911); Interstate Commerce Cora- 
mission v. Goodrich Transit Co., 224 U. S. 194 (1912); Electric 
Bond and Share Co. v. Securities and Exchange Commission, 
303 U. S. 419 (1938); United States v. Louisville & Nashville 
R. R., 236 U. S. 318 (1915); Flint v. Stone-Tracy Co., 220 U. S. 
107, 174,175 (1911); Board of Trade of Chicago v. Olsen, 262 
U. S. 1 (1923); The President v. Skeen, 118 F. (2d) 58 (C. C. 
A. 5th, 1941). 

The task of fixing the prices of numberless commodities of 
commerce so that prices will be “generally fair and equitable” 
in the complex interrelations of our war economy cannot be 
accomplished unless relevant information is readily available. 
Not the least of that necessary information is the market price 
♦ of goods. Any construction of the broad statutory authority 
of the Administrator which would limit the source of that in¬ 
formation to those who are known to be selling at excessive 
prices would seriously cripple the power which Congress made 
plenary. Because of the well-established presumption of regu¬ 
larity of the actions of administrative agencies, the mere fact 
that the Administrator issued the subpoena is sufficient to 
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show that he deemed the information here sought “necessary or 
proper to aid him in the enforcement of the Act.” Cf. Perkins 
v. Endicott-Johnson Corp., 128 F. (2d) 208, 225 (C. C. A. 2d 
1942). 

On principle, the requirement that a violation be shown be¬ 
fore the investigatory power of an administrative body may be 
invoked is unsound. The prime purpose of the Act, as is well 
known, is to prevent the inflation which would hinder the ef¬ 
fective prosecution of the war and “this purpose would be seri¬ 
ously embarrassed if the Government were powerless to 
quire the information without regard to whether trades such 
the appellants were suspected of, or charged with, breaking 
law.” Bartlett-Frazier Co. v. Hyde, 65 F. (2d) 350, 353 (C. p. 
A. 7th, 1933), cert. den. sub. nom. Bartlett-Frazier Co. v. Wal¬ 
lace, 290 U. S. 654 (1933). Such a construction would be jus¬ 
tified only on the assumption that Congress had authorize^ a 
wholly idle and burdensome act, since to require a person to 
produce information already in the hands of the Government 
would subserve no useful purpose whatsoever. 

The contention of the Appellant has been advanced in nu¬ 
merous cases and has been consistently rejected by the courts. 
Fleming v. Montgomery Ward & Co., 114 F. (2d) 384 (C. C. A. 
7th, 1940), cert. den. 311 U. S. 690; Cudahy Packing Co. of 
Louisiana v. Fleming, 119 F (2d) 209 (C. C. A. 5th, 1941), rev. 
on other grounds, sub nom . Cudahy Packing Co. v. Holland, 
315 U. S. 357;* Bartlett-Frazier Co. v. Hyde, supra; Ryan v. 
Amazon Petroleum Co., 71 F. (2d) 1, 8 (C. C. A. 5th, 1934), 
rev. on other grounds, 293 U. S. 388; Consolidated Mines v. 
Securities and Exchange Commission, 97 F. (2d) 704 (C. C. A. 
9th, 1938). Cf. Endicott Johnson Corporation v. Perkins, 317 
U. S. 501. 

A cogent statement of the reasons underlying this consistent 
refusal of the courts to require a preliminary showing of viola¬ 
tion was given by the Circuit Court of Appeals for the Ninth 
Circuit in Consolidated Mines v. Securities and Exchange Com- 
.mission, supra: 
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It appears to be the view of appellants that virtually 
conclusive evidence of a violation of the act must be in 
the possession of the Commission before an investiga¬ 
tion can be ordered. If this were so there would be no 
point in conducting an investigation. The very pur¬ 
pose of the inquiry authorized by Section 20 (a), 15 
U. S. C. A., Section 77t (a), is to investigate the accuracy 
of information in the possession of the Commission tend¬ 
ing to show a violation, and to aid the Commission in 
determining whether the facts justify injunction pro¬ 
ceedings or the placing of the matter before the Attorney 
General for the institution of criminal proceedings. See 
Section 20 (b), 15 U. S. C. A. Section 77t (b); In re 
Securities and Exchange Commission, 2 Cir., 84 F. (2d) 
316 [at 707]. 

The general rule governing the situation at bar was stated 
by the Circuit Court of Appeals for the Seventh Circuit in 
Fleming v. Montgomery Ward & Co ., supra (114 F. (2d) at 
390): 

When Congress, acting in the public interest, has the 
power to regulate and supervise the conduct of any par- 
i ticular business under the commerce clause, an admin- 

i istrative agency may be authorized to inspect books and 

records and to require disclosure of information regard¬ 
less of whether there is any pre-existing probable cause 
for believing that there has been a violation of the law. 
Neither of the foregoing elements enters into the ques¬ 
tion of the reasonableness of the investigation. 

The foregoing authorities amply demonstrate that Appel¬ 
lant's argument is without merit. 

CONCLUSION 

The Administrator’s subpoena reasonably described the 
documents sought, was reasonably limited in time, and called 
only for documents relevant to the inquiry. Its validity can- 
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not be successfully questioned. The appeal should be di: 
missed. 
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